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OPINION

AFFI RVED AND REMANDED Susano, J.



Plaintiff Mabel Donnelly (Donnelly) appeal ed the trial
court’s denial of her notion to reconsider a grant of summary
judgnment to the defendants Dr. Robert E. Walter (Dr. Walter) and
Her mi tage Nursing Hone (Hermtage). She presents for our review
t he question of whether the denial of her notion to reconsider
was an abuse of the trial court’s discretion. For their part,

t he defendants contend that Donnelly’s appeal should be di sm ssed
because of her failure to serve a copy of the notice of appeal on

the clerk of this court. W affirm

Donnel ly filed suit on Decenber 22, 1994, to recover
damages for personal injuries allegedly caused by the nal practice
of Dr. Walter and Hermitage. Hermtage filed a notion for
summary judgnent, supported by the affidavit of one of its
nurses, Dorothy Hol scl aw, who had attended Donnelly during the
| atter’s stay at the nursing home. Dr. Walter also filed a
notion for summary judgnent, which he supported with his personal
affidavit. Donnelly failed to submt any opposing affidavits or

ot her properly verified material in response to either notion.

Donnel Iy’ s counsel received a notice fromthe
def endants’ counsel advising himthat they would argue their
notions to the court on Decenber 18, 1995. The hearing took
pl ace as schedul ed, but neither Donnelly nor her attorney

attended. |In their absence, the trial court granted sumary



judgnent to both defendants. Two days later, Donnelly filed a
notion to reconsider, asking the trial court to reinstate her
case on the docket or, in the alternative, to allow her to take a
voluntary nonsuit. The trial court denied Donnelly’ s notion,
finding that her counsel had received adequate notice of the
hearing. The court also noted that the plaintiff had negl ected
to submt any material in opposition to the defendants’ notions.?
The court held that Donnelly had failed to denonstrate that she
was entitled to relief under Rule 60.02, Tenn.R Cv.P., by reason

of m stake, inadvertence, surprise or excusabl e neglect.

W first address the argunment of the defendants that
Donnelly’s failure to serve a copy of her notice of appeal on the
appel late court clerk in accordance with Rule 5(a), T.R A P,

warrants a dism ssal of this appeal.

Since the defendants filed their briefs, this identical
| ssue has been addressed by the Supreme Court, in the case of
Cobb v. Beier, __ S .W2d ___, No. 03S01-9610-CV-00106 (Tenn.
filed April 28, 1997, Drowota, J.)(for publication). In the Cobb
case, the Suprene Court found that to dism ss an appeal for this
reason al one would be to elevate form over substance, thereby
“imped[ing] the search for justice.” 1d. The Suprene Court

stated that

The notions were heard a few days shy of a year after the conplaint was
filed, and approxi mately two nonths after the |last motion was filed.
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all cases presently on appeal in which the
clerk of the appellate court was not tinely
served a copy of the notice of appeal, should
not be dismssed for failure to conply with
Rule 5(a), T.R A P.

Id. (Enphasis in original). Relying on Cobb, we hold that the

defendants’ issue with respect to the notice of appeal is wthout

nmerit.

Donnel ly rai ses as her sole issue the question of
whet her the trial court abused its discretion when it denied her
notion to reconsider the grant of summary judgnent. Her counse
adm ts that he received adequate notice of the hearing on the
summary judgnent notions; he contends, however, that his failure
to appear at the hearing was “inadvertent and due to excusabl e
neglect.”? Donnelly also argues that the trial court erroneously
viewed her notion to reconsider as a notion for relief under Rule
60.02, Tenn.R Civ.P.; she contends that her notion should have
been treated either as a notion to set aside a default, as
addressed in Rule 55.02, Tenn.R G v.P., or as a notion to alter

or amend a judgnent, in accordance with Rule 59.04, Tenn.R Civ.P.

W believe, in this instance, that any such distinction
is immaterial. Regardless of the category to which the notion is
properly assigned, the question is the same: Did the trial court

abuse its discretion? It is clear that “[t]he setting aside of

“Counsel states in his affidavit that he m st akenly went to the
courthouse in Johnson City. The hearing had been noticed for and was held in
El i zabet ht on.



[a] summary judgnment... lies within the sound discretion of the
Trial Court.” Marr v. Mntgomery Elevator Co., 922 S.W2d 526
528 (Tenn. App. 1995); see also Henson v. Di ehl Machines, Inc.,
674 S.W2d 307, 310 (Tenn. App. 1984)(“the setting aside of a

j udgnent addresses itself and lies within the sound discretion of
the court.”); Keck v. Nationw de Systens, Inc., 499 S.W2d 266,
267 (Tenn. App. 1973). W do not find it necessary to determ ne

the proper rule authority for Donnelly’s notion.

The circunstances of this case do not denpnstrate an
abuse of discretion. Assumng, solely for the purpose of
argunent, that counsel’s failure to go to the correct courthouse
for the hearing was excusable, we cannot overl ook the fact that
Donnelly failed to support his notion to reconsider with any
evi dence meki ng out a disputed material fact regarding the nerits
of the lawsuit. There was absolutely no reason to set aside the
summary judgnents in the absence of sone indication that the
plaintiff had a response to the defendants’ properly supported

noti ons.

It is well-established that “a notion for summary
j udgment goes directly to the nmerits of the litigation, and a
party faced with such a notion nmay neither ignore it nor treat it
lightly.” Byrd v. Hall, 847 S.W2d 208, 210 (Tenn. 1993); Fow er
v. Happy Goodman Fam |y, 575 S.W2d 496, 498 (Tenn. 1978). The
facts of this case show that Donnelly utterly failed to satisfy
her burden to respond to the defendants’ properly supported

noti ons.



Donnelly relies on the case of Canpbell v. Archer, 555
S.W2d 110 (Tenn. 1977), for the proposition that a trial court
may grant relief froma judgnent in this situation, if the
failure to appear is not willful. W find that Canpbell is
di stingui shable fromthe instant case. |In Canpbell, a party’s
new attorney arrived after the commencenent of the proceedi ngs
because he had not been notified of the trial date by his
client’s prior counsel. In its opinion, the Suprene Court
assigned nost of the blanme to the fornmer counsel, rather than the
new attorney, who had not received any notice of the trial.
Campbel | thus presents a different scenario fromthe instant
case, since Donnelly’s attorney had received sufficient notice of
the time and place of trial. Furthernore, the instant case
i nvol ves anot her distinguishing feature--the failure of Donnelly
to submt affidavits or other material identified in Rule 56. 03,
Tenn.R Cv.P., in opposition to the notions for summary judgnent.
Campbel | does not support Donnelly’s request for relief in this

case.

The judgnent of the trial court is affirmed.
Costs on appeal are assessed to the appellant and her surety.
This case is remanded to the trial court for collection of costs

assessed there, pursuant to applicable | aw

Charles D. Susano, Jr., J.



CONCUR:

Houston M Goddard, P.J.

WlliamH Innman, Sr.J.



